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No clead end
for air hay cases

Lawrence Baron and Robert C. Sanders

Do you know more than the general
public about how dangerous air bags
are? Here is a true-false test.

1. Air bags are designed to deploy only
when they are needed.

2. Air bags have prevented far more
injuries than they have caused.

3. The primary threat to children from
passenger-side air bags is suffocation.

If you answered true to any of these
questions, you were wrong,

Until recently, many air bags were
designed to deploy in collisions of vehicles
traveling as slowly as 6.5 to 8 mph. Author-
itative studies establish that there is virtu-
ally no risk of death in collisions of 18 mph
or less.!

While published statistics claim air bags
have saved more people than they have
killed, that is not true in low-speed colli-
sions. In crashes at speeds less than 18
mph, air bag deployments have killed far
more people than they have saved. To date,
air bags have killed 169 occupants, mostly
in collisions under 18 mph. In few, if any,
of these cases would the occupant have
been killed or severely injured had the air
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The authors navigate the current course of air
bag litigation, explaining the significance of
recent court decisions and offering suggestions
to keep your cases from falling flat.

bag not deployed during the crash.?

Ford Motor Co., recognizing the fact
that the risk of air bag deployments under
18 mph outweighs the benefits, has raised
its deployment threshold to 18 mph. If the
crash exceeds 27 mph, the bag deploys with
greater force. Other vehicle manufacturers
have followed Ford's lead and raised their
deployment thresholds.

For years, automakers tried to conceal
the hazards of air bags. Documents show
that manufacturers, as well as the National
Highway Traffic Safety Administration
(NHTSA), have always been concerned
that if motorists knew all the facts about
air bags, they would fear the devices.’
James Boland, manager of Ford’s Safety
Research Department, testified during a
deposition in an Arizona case, “If we
started right off the bat with the first pas-
senger air bag saying, you know, these are
dangerous things, we think that the expe-
rience the customer experienced would be
negative, and that’s not something you

want to have with a safety device.™

It was not always this way. When manu-
facturers lobbied against a federal air bag
mandate, their key argument was that air
bags were dangerous. However, since 1970,
NHTSA continued to press for the devel-
opment of air bag technology. Then,
Chrysler Corp. realized that air bags could
be used to sell cars. In a remarkable turn-
around in the late 1980s, Chrysler’s chief
executive officer, Lee lacocca, declared on
television that he had been wrong—air
bags were safe.

After that, the race was on. Manufactur-
ers decided, for marketing purposes, that
it was time to install air bags. They started
with driver-side air bags in the late 1980s
and soon followed with passenger-side
bags. They did so long before federal law
required air bags beginning in the 1997
model year.

Manufacturers were aware of technol-
ogy successfully used by General Motors
(GM) to minimize air bag dangers. In the
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mid-1970s, GM installed dual-inflator air
bags in some models. In low-speed colli-
sions, these air bags deployed with mini-
mal force. In higher-speed collisions,
where more aggressive deployment is
needed, they deployed with full force.”

Sadly, in the air bag gold rush of the
1990s, vehicle manufacturers rejected the
safer, more technologically sophisticated
dual-inflator concept used by General
Moatars it the 19705, With few exceptions,
manufacturers reverted to single-force
inflators that deploy with full force, regard-
less of the speed of the impact. They then
failed to adequately test these overly
aggressive, low-threshold systems to deter-
mine what injuries they might cause
smaller occupants or occupants of any size
leaning forward in a “panic brake” posture.
Many manufacturers were content with
testing only adult male test dummies sit-
ting upright, the only test condition
required by federal law.

This was the case even though the Soci-
ety of Automotive Engineers recom-
mended that testing be done with the full
range of anthropomorphic dummies,
including dummies representing women
and children in various out-of-position
postures.’

Of course, the decisions made by the
manufacturers had consequences. Women
and children were, and continue to be,
killed by air bags. According to NHTSA,
100 children and 69 adults have been killed
by air bags since 1990." When a shocked
public learned this, changes began. Con-
sumer groups lobbied for more explicit
warning labels. Then, under public pres-
sure, NHTSA finally upgraded the federal
air bag test to include the “family of dum-
mies,” in various positions, in a variety of
real-world crash conditions. The new stan-
dard will be phased in over the 2002-2006
model years.

The air bags being designed in response
to the new standard hold great promise for
reducing catastrophic injuries. Manufac-
turers are finally returning to dual-inflator
air bags. Some new systems also use higher
deployment thresholds, lateral-bias flaps
that direct the air bag sideways if it strikes
an object while inflating, bags that deploy
vertically rather than directly at the occu-

The stronger air bag warnings case is one in
which the occupant read the warnings but was
still not adequately informed of the dangers of
air bags or of ways to minimize them.

pant, and improved crash sensors that trig-
ger prompt inflation of the air hag before
the occupant is propelled into the deploy-
ment zone. If manufacturers had incorpo-
rated these commonsense safety features
at the outset, most, if not all, of the prob-
lems could have been avoided.

These safety features were technologi-
cally feasible but were rejected to cut costs.
The manufacturers’ failure to use these
safety features has exposed them to design
defect claims that have resulted in dozens
of verdicts and settlements, some in sub-
stantial amounts. Because 1990s vehicles
with poorly designed air bags will move
through used vehicle markets for vears, air
bag injuries and the resultant lawsuits will
inevitably continue.

Preemption deflates air bag cases

Despite evidence of auto manufactur-
ers’ culpability, car companies have
worked hard to avoid responsibility. Those
efforts have had some recent success with
respect to failure to warn claims. In Fisher
v. Ford Motor Co., the Sixth Circuit ac-
cepted the industry’s argument that fed-
eral regulations preempted placing air bag
warnings in the vehicles, except the weak
sun visor label federally mandated from
1994 to 1996.°

In Fisher, the plaintiff, a five-foot-one-
inch woman in her 70s, was severely
injured by the driver-side air bag in her
1996 Mercury Sable. Because of her short
stature, the plaintiff sat very close to the
steering wheel. When the air bag deployed,
it slammed her head back against the seat,
causing a skull fracture and a brain hem-
orrhage. The manufacturer agreed that the
air bag, and not the force of the collision,
caused the plaintiff's injuries.

At trial, Fisher's attorney contended that
Ford knew of the dangers air bags posed to
shorter drivers and should have warned

about the dangers. At the time, Federal
Maotor Vehicle Safety Standard (FMYSS)
208 mandated the following warning,
which was to be placed on either side of the
sun visor:
Caution—to avoid serious injury
* For maximum safety in all types of
crashes, you must always wear your safety belt.
* Do not install rearward-facing child
seats in any front passenger seat position,
* [onot sit or lean unnecessarily close to
the air bag.
* Do not place any objects over the air bag
or between the air bag and yourself.
* See the owner's manual for further
information and explanations.’

Fisher had never seen the visor warning,
nor had she read the owner’s manual. She
argued that these warnings were inade-
quate and that Ford should have posted
more explicit and conspicuous warnings
advising of the heightened inflation haz-
ards to short drivers.

Ford countered that additional warnings
in the vehicle were prohibited by Safety
Standard 208. Although the rule did not
explicitly prohibit additional warnings,
Ford argued it impliedly did. The trial court
ruled in favor of Ford, and the Sixth Circuit
affirmed that decision.

The Sixth Circuit started its analysis by
examining Geler v. American Honda
Motor Co., arecent U.S. Supreme Court
case that analyzed preemption in connec-
tion with Safety Standard 208." In Geier,
the Court considered whether the federal
regulations preempted tort-based claims
arising from failure to install air bags in
vehicles manufactured in the mid- to late
1980s. The Court held that these claims
were preempted because, although the reg-
ulations did not expressly ban state tort
actions, they did so impliedly.

In the Fisher case, the Sixth Circuit
focused on concerns expressed in NHTSA's
air bag label rule that warnings should not
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cause information overload. The court rea-
soned that additional warnings, as urded
by the plaintiff, would cause just that. It
held, therefore, that such warnings were
impliedly preempted.

No implied preemption

The Fisher decision is astonishing
because it is contrary to federal statute and
NHTSA regulations.The Federal Motor
Vehicle Safety Act created NHTSA and
authorized it to promulgate safety stan-
dards." According to the act, a federal
motor vehicle safety standard is a “mini-
mum standard” for motor vehicle equip-
ment performance.” Thus, on its face,
Safety Standard 208 did nothing more than
set a minimum labeling requirement when
it mandated warnings on the sun visor.

The act also contains a “savings clause,”
which preserves tort claims under com-
mon law by providing that “compliance
with a motor vehicle safety standard does
not exempt a person from liability at com-
mon law."*

According to the legislative history, the
savings clause “is intended, and this sub-
section specifically establishes, that com-
pliance with safety standards is not to be a
defense or otherwise affect the rights of
parties under common law, particularly
those relating to warranty contract and tort
liability.™

To be sure, Geier, the case on which
Fisher relies, recognized that federal safety
standards were minimum standards. How-
ever, the Court denied that this meant
Safety Standard 208 could not preempt a
state tort action. The Court reasoned that
a tort claim is impliedly preempted if it is
inconsistent with a federal regulation.
Geier specifically rejected the notion that
the language in the safety act regarding
minimum standards, as well as the savings
clause itself, placed a higher burden on
those claiming preemption.

However, before the Geier Court con-
cluded there was preemption in the case
before it, it engaged in a detailed study of
Safety Standard 208. It relied on NHTSA's
later interpretation of its own rules,
advanced in the form of a brief filed with
the Court. The same cannot be said of the
Sixth Circuit in Fisher. Indeed, it seems
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In an air bag warnings
case, trial counsel
should argue that the
plaintiff’s injuries
would have been
avoided if the
manufacturer had an
effective overall
warnings system.

clear that the Fisher court ignored impor-
tant facts and points of law.

First, nowhere did the court cite the pre-
amble to the labeling rule or limiting lan-
guage of the rule itself. The preamble says,
“IM]anufacturers are free, of course, to pro-
vide additional information in other places,
such as the owner's manual.™®

The regulation states:

No other information shall appear on the same
side of the sun visor to which the label is af-
fixed. Except for the air bag alert label placed
on the visor pursuant to $4.5.1(c) of this stan-
dard, no other information about air bags or
the need to wear seat belts shall appear any-
where on the sun visor.”

Thus, although NHTSA may have
expressed concerns about information
overload, it explicitly recognized that man-
ufacturers may include other warnings in
places in the vehicle other than the sun
visor."" In light of this, it is difficult to jus-
tify the Sixth Circuit’s holding that the
field of air bag warnings has been im-
pliedly preempted.

Manufacturers themselves did not inter-
pret Safety Standard 208 to preclude addi-
tional warnings. Ford, the defendant in
Fisher, testified as follows through its own
officer and Rule 30(b) witness, Paul Butler:

Q: Did you consider doing anything else in the
vehicle to warn the customer about the dan-
ders of the air bag?

A: Not that [ am aware of.

(J: Let me just throw out some possibilities.
Did you consider placing a label on the dash-

board that had warnings about the air bag
restraint system?

A: I'm not aware of any consideration that was
given to that.

Q: Is there anything in the federal regulation
that would have prohibited that?

A: No."

Other car makers, including Volvo, Mer-
cedes, and Saab, posted warnings in the
vehicle in addition to those placed on the
sun visors. Volvo, for instance, placed a
label on the dashboard of its vehicles that
included the following warning: “Do not
install or use any child restraint in the front
seat. We also recommend that children
who have outgrown child restraint systems
sit in the rear seat with the seat belt prop-
erly fastened.”

A label Mercedes used on its dashboards
warned:

To prevent serious injury or death from inflat-
ing air bag:

» Never install a rear-facing child seat in
this front seat.

e Always use seat belts and child seats cor-
rectly.

o Keep back from the air bag.
Children are safest in rear seats.
See sun visor and owner's manual warnings.

Every Saab 900 and 9000 vehicle
imported after May 1, 1996, had onboard
safety cards that included the following
message in the pockets of the front doors
and seat backs: “Never use a child seat in
the front seat of this vehicle facing rear-
ward or forward.” Under Fisher, Volvo,
Mercedes and Saab violated NHTSA's air
bag label rule by posting labels in addition
to the NHTSA-mandated sun visor label.
The absurd but logical extension of this is
that vehicles with supplemental warnings
should be recalled.

It is also significant that manufactur-
ers used additional warnings outside the
vehicles, such as in showroom brochures
giving advice about air bags. Nissan, for
example, published an information guide.
In it, the company added considerable
information about its air bags, noting that
occupants should not sit “up against the
steering wheel” and warning that air bags
would inflate in collisions ranging from
12 to 24 mph.”

Undoubtedly, the #isher case, by its own
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language, is limited to additional warnings
inside the vehicle. However, if its reason-
ing were to be followed to its logical con-
clusion, then even warnings outside the
vehicle would be impliedly preempted for
causing information overload.

Further evidence that additional air bag
warnings are not preempted is furnished
by NHTSA itself. In 1998, in response to an
inquiry from an organization called Par-
ents for Safer Air Bags, NHTSA's chief
counsel wrote to the group’s director and
general counsel that Safety Standard 208
did not preclude additional warnings in the
vehicles.

The letter read:

You asked whether this final rule precluded
automobile manufacturers from placing air
bag information labels elsewhere in the vehi-
cle (i.e., other than on the sun visor) with a text
different than that of the sun visor label.

The answer is no. [Section] 4.5.1(b)(1) of
Standard No. 208 specified the precise infor-
mation concerning air bags that was required
to be placed on the sun visor, and $4.5.1.(b)(2)
specified that “no other information concern-
ing air bags or seat belts shall appear anywhere
on the sun visor.” The standard did not pro-
hibit vehicle manufacturers from placing
other accurate information concerning air
bags or seat belts in locations in the vehicle
other than the sun visor ™

The Fisher court acknowledged the
NHTSA letter but gave it short shrift, say-
ing interpretive letters were not legally
binding on the court. The court also stated
that the letter was written two years after
the incident involved in the case and arose
from a question about warnings related to
children, not adults.

Geier, however, placed special emphasis
on NHTSA interpretations of Safety Stan-
dard 208, even those made after the pro-
mulgation of the rule. In relevant part, the
court stated:

We place some weight upon DOT's [the De-
partment of Transportation’s] interpretation
of FMVSS 208's objectives and its conclusion,
as set forth in the government’s brief, that a
tort suit such as this one would “stan(d] as an
obstacle to the accomplishment and execu-
tion” of those objectives. Congress has dele-
gated to DOT authority to implement the
statute; the subject matter is technical; and the
relevant history and background are complex
and extensive. The agency is likely to have a
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Children still occupy
the front seats of
vehicles, and drivers
still sit too close
to the steering wheel
and instrument
panel. People

do not appreciate
the dangers.

thorough understanding of its own regulation
and its objectives and is “uniquely qualified”
to comprehend the likely impact of state
requirements. DOT has explained FMVSS
208's objectives, and the interference that “no
air bag” suits pose thereto, consistently over
time. In these circumstances, the agency’s
own views should make a difference.

We have no reason to suspect that the solic-
itor general'’s representation of DOTs views
reflects anything other than “the agency's fair
and considered judgment on the matter.” The
failure of the Federal Register to address pre-
emption explicitly is thus not determinative.”

Although NHTSA's interpretation,
which was written at the request of Parents
for Safer Air Bags, was contained in an
interpretation letter rather than a court
brief, there is no reason to distinguish the
two. Another Supreme Court precedent,
Medtronic v. Lohr, had already established
that agency interpretative letters of previ-
ously issued rules are entitled to “substan-
tial weight." Moreover, NHTSA affirms its
authority in a message on its Web page.”

Some cases escape preemption

Even if other courts follow the Fisher
ruling, air bag warning cases are far from
dead. Consider the following:

» Fisherwas interpreting the version of
Safety Standard 208 adopted September 2,
1993, which applied only to vehicles man-
ufactured after September 1, 1994. Virtu-
ally no restrictions were placed on vehicles
manufactured before that date. Safety
Standard 208's warning provisions were
amended on November 27, 1996, and apply

to all vehicles manufactured after Febru-
ary 25, 1997, That rule, which requires the
placement of additional warnings in the
vehicle, has yet to be interpreted within the
context of a preemption defense.

e [isher limited its holding to the ques-
tion of whether there could be different
warnings in the vehicle than those required
on the sun visor. Indeed, the trial court per-
mitted the plaintiff to argue that nothing
prevented the manufacturer from making a
copy of the sun visor warning and placing it
more prominently in the vehicle, such as on
the steering wheel or the dashboard.

¢ Just eight days after the Sixth Circuit
issued Fisher, a different panel of that appel-
late court published Hisrich v. Volve.* In
that case, a six-year-old child riding unre-
strained in a 1973 Volvo 850 was killed in a
collision at less than 8 mph. The trial court
refused to instruct the jury on the plaintiff’s
claim that Volvo's warnings were inade-
quate. The plaintiff argued that Volvo failed
to warn that small children were at special
risk of injury. Such a warning was not con-
tained in either an in-vehicle sticker, the
owner’s manual, or a video provided with
the vehicle. The trial court found that the
mother would not have heeded any such
instruction if she had been warned.

The principal issue on appeal in Hisrich
was whether Volvo had actually rebutted
Ohio’s presumption that warnings would
have been followed. The Sixth Circuit
reversed the trial court, holding that the
presumption had not been rebutted.

Interestingly, the Hisrich decision makes
no mention of Fisher. Since the cases were
decided only eight days apart, it may be that
the panels were unaware of each other’s
cases. In any event, the two are reconcilable.
Hisrich involved a car manufactured before
September 1, 1994, and a claim that warn-
ings contained in a video outside the vehi-
cle were inadequate. Hisrich, therefore,
underscores the limits of Fisher.

Elements of a good case

One of the problems faced by the plain-
tiff in Fisher was that she had read neither
the visor label nor the owner’s manual. In
theory, this should not have mattered,
since the argument was that those warn-
ings were insufficient. However, jurors and
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courts expect parties to assume personal
responsibility for their safety. The stronger
air bag warnings case, therefore, is one in
which the accupant read the warnings but
was still not adequately informed of the
dangers of air bags or of ways to minimize
them, such as changing seat position,
adding pedal extenders, or installing an on-
off switch.

There is no doubt that manufacturers’
air bag warnings before February 25, 1997,
were inadequate. In March and November
1996, NHTSA convened four focus groups
in various studies across the country to test
the effectiveness of the sun visor label then
in effect. The results of the focus groups
were disturbing;

Participants did not have much detailed aware-
ness of safety warning labels in their family
vehicles. A few could mention only the warn-
ing on side-mirrors reminding them that
“objects in the mirror are closer than they
appear.”

Some participants with four-wheel-drive
vehicles [mentioned] labels addressing getting
in and out of the four-wheel-drive gear and
information pertaining to rollovers. Only one
or two said they believed these labels had any-
thing to do with air bags. A couple of partici-
pants whose cars were equipped with air bags
said that they thought the sun visor label
addressed air bags but that they were not posi-
tive. Of the 53 participants, only a few could
describe with any certainty or specificity what
is contained on their sun visor warning labels.”

The focus groups indicate that even the
current sun visor warnings, mandated
effective February 25, 1997, are not ade-
quate, These warnings state that air bags
can kill children and that children 12 years
old and younger should be seated in the
back seat. NHTSA conducted focus groups
and found that various labels it was con-
sidering could not adequately explain the
dangers of air bags:

Participants were confused by definitions such
as “children” or “under 12." Instead, participants
asked that warnings be clearly defined with more
universal physical dimensions such as height or
weight, or whatever the critical factor.

Some of the labels were considered to be
very effective in addressing a particular seg-
ment of the population at risk, particularly
infants. But some participants were confused
by the label's seeming exclusion of children in
front-facing car seats, older children, and
adults of small stature,

Participants expressed appreciation for
clear, easy-to-understand instructions that tell
them exactly what fo do and what nef to do.
Conversely, they did not like instructions that
were perceived to be ambiguous or irrelevant.”

Take a look around. Children still occupy
the front seats of vehicles, and drivers still
sit too close to the steering wheel and
instrument panel. However, as the focus
groups indicate, many people simply do
not appreciate the dangers. Manufacturers
have a duty to better warn them.

In an air bag warnings case, trial coun-
sel should argue that the plaintiff’s injuries
would have been avoided if the manufac-
turer had an effective overall warnings sys-
tem, including explicit warnings in the
vehicle, the owner's manual, and literature
and videos distributed by the dealer.

A good warnings case will include at
least the following allegations:

1. The manufacturer failed to warn that
the air bag system was not tested for
smaller occupants, such as women and
children.

2. The manufacturer failed to effectively
communicate the dangers of air bags by

e failing to use direct language warn-
ing of the risk of death;

» failing to post the visor warnings
elsewhere in the vehicle;

* failing to advise occupants to move
the seat to the rear position on the seat
track;

* failing to provide any additional in-
vehicle warnings using clear and direct
language; and/or

* failing to use crash videos to demon-
strate the dangers of air bags.

The effectiveness of the last allegation
was recently demonstrated. In Swanson v.
Nissan, a passenger-side air bag case,
jurors viewed graphic crash-test videos.”
Although the case settled before a verdict,
jurors reported that, after watching the
videos, they pushed their seats as far back
as possible in the seat track.

The public at large, no less than a jury in
an air bag case, should receive this kind of
truly effective information. a
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